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issued by: Additional Commissioner.,Central Excise (Div-I), Ahmedabad-II

q et /ufdardl &1 A1 Tad ar (Name & Address of the Appellant/Reéspondent)
M/s Refnol Resins & Chemicals Ltd.
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRT TR T YANETOT 3mde :

Revision application to Government of India:

() @) () FET 3G Yo FFAWIA 1994 H W7 IS 1 Faw T AHFA & IR H Q@Rn YR
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

() U A H @A F AT F o9 @ IR A HERIR A1 3T dREE # 9 e
HEROIR & @Y HSRIN 3 16 o St g0 0T 3, O Reelt ffsRoIR 47 i8R & O1% 9% fohdll PRas
A a1 fnelt sl o @ Arer B ufeRar & g g8 e |

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c)

(@)
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order

is passed by the Commissioner (Appeals) on or after, the date appointed under Sac.1 fﬁ%?

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which

the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, >nder Major Head of Account.

ﬁﬁmaﬁm%wwaﬁﬁmwwwmmmmﬁﬁmmo/—qﬂﬂw
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The revision applicatién shall be accompanied by & fee of Rs.200/- where the émbunt
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

mw,WWwwWa@mmmmWEﬁqﬁmz—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(@)

(a)

e weaTed oo AT, 1944 & T 35-41/36-3 B Ifeia—
Under Section 35B/ 35E of GEA, 1944 an appeal lies to :-

ﬁﬁmtﬁ%zm%m-@f’rcﬁﬁsma%waéﬁﬁﬁaﬁw

the special. bench of ‘Custom, Excise & Service Tax Abpellate Tribunal of West &gnck
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

aaﬁi%ﬁ%ﬂ?rtrﬁ%@‘dz(1)*f5ﬁaﬁmsr§w$ma%m,m$wéﬁqﬂmaﬁﬁ,ﬁﬂ
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To the ‘west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto S
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

3) Hﬁwmﬁﬁwmmmﬁn%ﬁrmwmﬁmmmwm
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

d4) wwwaﬁﬁwwmammﬁ@ﬁaﬁa@ﬁqzﬁaiwfaﬁa?ﬁaﬁmamwanﬁaﬂm
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.

(5) waﬁﬁdﬁamﬁﬁﬁﬁwmﬁaﬁﬁaﬁmﬁaﬁﬁsmanaﬁaﬁmw%rsﬁmw.
WHW@REWWWWW(WE@%W 1982 ¥ fafRd 31

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) I YD, wm'wwwmmﬁmmgm@e),zsmmaWﬁ
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1994) '
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) - amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

waﬁ.’a?ﬁ,wsﬁar%qﬁrmma?amraﬁaﬁmaﬁ_mmﬁaﬁag’ra’rnﬁrm
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In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty
alone is in dispute.”
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ORDER IN APPEAL

The sﬁbject appeal is filed by the department under séction 35(2) of
CentralExciseAct,1944,againstOI0no.52/ADC/2014/DSN,dated20.10.20 14,passed
by the Additional Commissioner, Central Excise, Ahmedabad II, In The Case of
M/s.RefnolResins&ChemicalsLtd.PlotNo.23,PhaseIII,GIDC,Naroda,Ahmedabad,
[hereinafter referred as ‘the respondent) engaged in the manufacturé of Organic
Chemicals and Dyes falling under CH- 29 and 32 of the Central Excise Tariff Act,
1985 [CETA-1985]. They are availing Cenvat Credit under the provisions of Cenvat
Credit Rules, 2004 (hereinafter referred to as the CCR, 2004).

2. Briefly stated the facts of the case is, during the course of audit, it was
observed that the respondent had availed the services of Foreign Commission
Agents for procuring orders for sale of their finished goods and Availed Cenvat
credit Rs. 5,78,109/- for the period from June' 2011 to August’ 2013. It
appeared that the said services were performed beyond the factory gate and
were not "Input Services" as defined in Rule 2(1) of the Cenvat Credit Rules,
2004. Show Cause Notice was issued for recovery of Cenva;c Credit under Rule 14
of the Cenvat Credit Rules, 2004 along with interest and penalty. Same was

decided vide above order and dropped the demand.

3. Being aggrieved with the said impugned order the appellant preferred this appeal

on the following main grounds.

The returns prescribed under sub Rule (7) of Rule 9 of the Cenvat Credit
Rules, 2004 does not have any column prescribing disclosure of the category
of service on which the credit was taken. The sub Rule (6) of Rule 9 of Cenvat
Credit Rules, 2004 casts the onus on the person taking the credit in so far

as the admissibility is concerned.

Further, in case of M/s. Vikram (spat Vs CCE, Raigad - 2009 (16) S.T.R.
191 and it has been clearly held by the Hon'ble H.C. of Gujarat in case of M/s.
Cadila Healthcare Ltd. (Supra) that the service of commission agent is :elated

to sales and not advertisement or sales promotion .

In the present case Hon'ble Gujarat High Court decision in the case of M/s.
Cadila Healthcare Ltd.-(Supra) is contrary to the clarification given in Board's
Circular No. 943/4/2011-CX,dated 29.04.2011 and it is not stayed or set aside
by the Hon'ble Supreme Court,so it is equally binding on the department
and the respondent. '

In the present case the fact of irregular availment of CENVAT was
suppressed by the respondent in as much as, the fact of ifregular availment was
not ascertainable from the periodical returns as the returns were showing
onlyquantum of CENVAT credit availed, therefore the period under which
wrongful credit is availed extends from April-2009 to June-2013, instead of

normal period as per Section 11 A (5) of Central Excise Act,1944.
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4. The respondent also submitted written submissions dated 27-7-16 and contended
that; Vide Board’s circular No 943/04/2011 Cx. dt.29-4-2011, it has been clarified
that Credit is admissible on the service of sale of dutiable goods on commission
basis. Hence services are eligible as Input service and amounts to sales promotion.

The judgment of Hon'able Gujarat High Court in the case of Cadila

Healthcare Ltd-2013(30)STR.3(Guj) which was followed in cases like

Astik Dyestuff Pvt. Ltd. that the said case law could not be applied for

past period and applicable only prospectively.

That Hon'able Supreme Court in the case of Bombay Tyre Intematzonal 1983

(14) ELT. 1896 (SC) held that selling and marketing expenses were also a part of

manufacturing cost and hence were manufacturing activity. Tribunal in cases like

Bhilai Auxilian Industries-2009 (92) RLT.97 held that cenvat credit of service tax

paid by commission agents was also available judgment of Hon'ble Bombay High

Court in case of Coca Cola India Put. Ltd-2009 (15) STR. 657 (Bom) held that

O:ommission agents service were in the nature of activities related to business and

therefore covered under rule 2[1] of CCR 2004. They relied on case laws 1.Abhishek

Industries Ltd-2008 (9) STR.562, 2. Metro Shoes Put.Ltd-2007 (8) STR.502 (Tri-

That there had not been any suppression of facts .and that they had disclosed all

the details of availment of such credit in their cenvat credit register and periodical

returns. The invocation of extended period of limitation was illegal. That there
| were decisions in case of Ambica Overseas-2012 (25) STR.348 (P&H) . They relied
i upon the decisions of 1. Tata Tin Industries-1994 (70) ELT.731 (Tr), 2. Bony Rubber
Co.Put, Ltd-1996(84) ELT.58, 3. Padmini Products-1989 (43) ELT.195 (SC), Chemphar

Drugs Liniments-1989 (40) ELT.2 76 (SC), Therefore no penalty would be justified.

5. Personal hearing in the matter was held on 03.8.2016, wherein shri Sudhanshu
and A.P. Dave Advocates, appeared on behalf of the appellant and reiterated the
submissions made on 27-7-16. I have carefully gone through the records of the case as

Owell as the written submissions filed. I find that the respondent has been allowed the
Cenvat credit during the period from feb-2009 to june-2013,0n service tax paid to Sales
Commission agents .The issue to be decided is the admissibility of Cenvat Credit availed
by the respondent is correct or not. ;

I find that, Hon’ble High Court of Gujarat in case of CCE Ahmedabad-II V/s. M/s.
Cadila Health Care Ltd., 2013 ~TIOL-12-HC-AHM-ST dated 18.10.2012 & 07.11.12 has
held that,

“commission agent is directly concerned with the sales rather than sales promotion and as
such the service provided by such commission agent would not fall within the purview of
the main or inclusive part of the definition of input service as laid down in rule 2(I) of the
Cenvat Credit Rules 2004”.

6. 1 find that, the respondent relying on various decisions has argued that the ratio
of decision of Gujarat High Court in case of M/s. Cadila Healthcare Ltd. can only be
applied prospectively and not for past period. They have also argued that prior to
the deviating stand taken by the Hon'ble Gujarat High Court, various judicial
authorities including Hon'ble Punjab& Haryana High Court has already held the

cenvat credit of service tax paid on commission paid to such commission agent as

Y
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admissible. Relying upon various decisions they have argued that once some benefit
was allowed to them, change in view for denying such benefit can be enforced
.prospectively only. As regards charges of suppression and invocation of extended
period, they have argued that their action of availing cenvat credit at the relevant
time was 1n accordance with such circular and case laws. There was no suppression of
facts or any willful misstatement or any such illintention based on which they had taken
cenvat credit at that time and as such extended period cannot be invoked in their
case. 1 find force in the arguments put forth by the respondent with regard to
invoking the extended period, It is evident that till the contradictory view was taken
by Hon’ble Gujarat High Court in case of M/s. Cadila Healthcare Ltd. (supra) the
admissibility of cenvat credit on service tax paid on commission paid to such sales
agents were ruled in favour of the trade by various Tribﬁnals and also Hon'ble
Punjab and Haryana High Court: It is also evident that, CBEC in Circular No.
943/4/2011-CX dated 29.04.2011 has also clarified that the cenvat credit was
admissible on services of commission agents.therfore; I hold that there was not any
suppression of facts or willful misstatement on part of the respondent. Therefore,
penalty is not sustainable. '

7. 1 find that, the Cenvat credit for the year 2009-10 & 2010-11 was taken on dated
30-8-11, before the decision of Gujarat High Court in case of M/s. Cadila Healthcare Ltd.
they have not taken any credit during the year 2012-13 and 13-14. Therefore, [ hold
that the respondent is eligible for said Cenvat Credit.

8. Regarding the issue of penalty, I find that the action of respondent, availing
cenvat credit at the relevant time was in accordance with such circulars and case Ia'\'ls.
There appears no supp.ression of facts or any willful misstatement, based on which they had taken
cenvat credit at that time and as such extended period cannot be invoked in this case.
Therefore, penalty is not imposable.

9. In view of foregoing discussion and findings, I uphold the impugned order and

disallow the appeal filed by the department. .
10. 3erhet EaRT got 1 1S e HT HIeRT sqed ol § [Far ST gl

The appeal filed by the appellant stand disposed off in above terms. . W/’)

(3AT 9)

/ . yge (3w - 1)
Attested ‘\ej)% : '

(K.K.Parmar)
Superintendent (Appeal-II)
Central Excise, Ahmedabad

By Regd. Post A.D.

M/s. Re_fnol Resins & Chemicals Ltd.,
Plot No. 23, PHASE-III,
GIDC, Naroda,
Ahmedabad-382330.
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Copy to:

¢

1. The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-II

3. The Dy. Commissioner, Central Excise, Div-I, Ahmedabad-II

4. The Assistant Commissioner (System), Central Excise, Ahmedabad-II
5. Guard file.

6. PA file.
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